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Luét quéc té: “Pem dai nghia thing hung tan”
bao v¢ bién ddo Viét Nam

----------

Véo thoi dai xa xua, ma Pai Viét con 14 tiéu qudc don doc tai Pong Nam A trudc dai
cudng phia Bic, sitc manh quan sy thién han vé cudng qudc phuong Béc, nhung tinh
than dan toc kién cudng di chién thiang bon xam lugc: vua quan va nhan dan Nha Tran da
dai thang, day lui nhiéu cudc tin cong ctia quan Nguyén, Lé Thai T6 va cac si phu gioi
nhu Nguyén Tréi ciing quan si da truong ky khang chién chéng quan Minh, két thuc bang
Tuyén ngdén Poc 1ap vang day Binh Ngé dai cdo, “Dem dai nghia dé thang hung tan / Lay
chi nhan ma thay cuong bao”.

Viét Nam can st dung toi da chinh nghia Luét Quéc té dé bao vé quyén vé bién dao tai
Bién Péng, y nhu Tuyén ngodn Binh Ng6 dai cao: Ap dung guong sang va bai hoc lich st
do cho su bao vé chu quyén bién dao hién nay chéng tham vong Dai Han cua Trung cong
— tire 12 néu van dung strc manh chinh nghia cua luat phap quoc té va do do, s& co thém
su ung h¢ ngoai giao cua thé gidi, thi Viét Nam ngay nay, dang c6 nhiéu cuong qubc ban
trong nén ngoai giao da phuong va Viét Nam ciing timg la nudc hoi vién va Chu tich Hoi
d6ng Bao an Lién Hiép Qudc, lai duoc ‘tuyét dai da s6 nhan dan trong nudc va hai ngoai
ung hd viéc cuong nghi voi Pai Han dé bao vé chu quyen bién déo — thi chic Viét Nam
khong thé bi thua thiét, bi Trung cong 14n 4t duoc, cho du Trung cdng nhitng nam gﬁn
day ctr thinh thoang lai ¢6 hanh vi hung hin nhu ddm v& ngu thuyén cta dan chai Viét
Nam, bt giam ho ma doi tién chudc, dem ham ddi tAu ca va hai giam cua ho ao at vao
Bién Pong, dem gian khoan vao Thém luc dia Viét Nam.

Lanh dao cao cap c6 thé dung ngdn ngit ngoai giao, lich sy dé co duy tri hoa binh hitu
nghi, nhung phai dé cho cac nhan vién ngoai giao cap dudi va cd van luat - phap dung
nhiing 1y luan cuong nghi nhat trong cudc dau tranh phap lut, ma trén dién dan qubc té
bay gio thuong goi la lawfare, nhu la khi gioi quan trong ngang hang voi chuan bi
warfare/chién tranh, néu can. Vinéu co cin ban phap luat ving chéc cho 1ap truong cua
minh, thi mot quoc gia mdi co thé tim duoc cac su ung ho v€ mat chinh tri — ngoai giao
clia cac nude ban, tic 1a ¢6 nhiéu sitc manh mém (soft power) dé cung ¢ vi thé cua
minh, trudce khi phai bét déc di dung dén stc manh quan sy trong viéc ty v¢ don phuong

Page 1 of 14



hay tap thé (defensive warfare, collective defense), theo dung Hién chuwong Lién Hiép
Qudc, dung theo nguyén tac exhaustion of peaceful remedies (Tan dung cac bi¢n phap
hoa binh).

Xin dé nghi mot chuong trinh hanh dong dé Viét Nam bao vé chu quyén dat dai
(sovereignty on territories) ciia Viét Nam tai Hoang Sa va Truong Sa, sau khi c6 bién cb
quan trong 1 Phan quyét nim 2016 cta Toa an Trong tai Luat Bién trong vu Phi Luat
Tan kién Trung cong, tuy Ban an phan 16n 1a dwa ra cac két luan vé ving bién (maritime
areas), hon 1 vé diém nudc ndo 1am chu ving dat dai ndo (sovereignty over territories,
tuc dao, da).

Trong nhiing nam trudc khi c6 Ban an 2016 cua Toa an Trong tai Luét Bién trong vu Phi
kién Trung cong, thi chung toi dé c6 nhing nd luc gitp cho quyen va loi ich cua Viét
Nam trong nhitng bai viét va phat biéu cho cac Hoi thao Qudc té vé Bién Pong tai Viét
Nam, & Quang Ngii 2013, & Pa Nang 2014 (dip Trung cong dem gian khoan v vung
bién Viét Nam), & Nha Trang 2016, & Harvard University nhiéu lan, ¢ University of
California, Berkeley 2014 va & Yale University (phai noi, riéng Hoi thao chd nay dién ra
niam 2017), va ching t6i cling c¢6 cac dip tra 10i cho phong van tai Truyén hinh Viét Nam
VTV4 hay bao Quéan doi Nhan dan hay Thoi bao Kinh té Sai Gon trong cac dip cac Hoi
thao trén, hay tra 15i phong van trén Radio Free Asia, Radio France Internationale, Voice
of America. Ngoai ra, ¢6 hai 1an Hoi thao Qudc té vé phan dinh bién gi6i viing bién va k¥
thuat khoan dau bién khoi tai Houston, nim 2010 va 2012, trong do chung t61 khong
dong gop bai tham luan, nhung c6 dimg 1én chét van dai dién S¢ Dai duong Trung cong
va Cong ty China National Offshore Oil Corporation vé nhitng phat biéu sai phap luat
quéc té cua ho.

Trong céac dip du cac Hoi thao Qudc té hay tra 101 phong vén trén, chiing toi di co ging
trinh bay chi tiét, it hay nhieu tily dip, 1a chi quyén lanh tho cua Viét Nam tai phan lon
hai quan ddo Hoang Sa va Truong Sa (khong phai 1a trén tat ca cac da, bai ngdm) va cac
quyén chu quyén (sovereign rights, vé tai nguyén) di lién v6i cac ving bién chung quanh
ching, ma luat quéc té danh cho Viét Nam, thi duoc xdy trén cac can ban chac chan cia
cac ching ¢ su kién lich st va cac nguyén tic cla quoc té cong phap truyén thong va
cua luat quoc té méi trong Cong udc Lién Hi¢p Quoc vé Luét Bién (United Nations
Convention on the Law of the Sea, UNCLOS).

Ngoai cac 101 bién ho cho Viét Nam dua trén can ban céc su kién lich sir va cac luan ctr
phap luét, chung t61 co nhic dén mét sy kién duoc mot luat su 1anh dao doan luat su cua
Phi Luat Tan tai Toa Luat Bién la ong Francis Jardeleza, trong hai lan ong dén Harvard
thuyét trinh, c6 noi lai véi t6i 1a Chinh phii Phi Luat Tan, nam 2014, c6 ru Viét Nam, va
Malaysia nira, cung nap don kién Trung cong, sau khi Phi da nghi ky Ve giai phap thuong
nghi dé giam thiéu sy l4n ludt trong 17 ndm ctia Trung cong, ma Phi c6 gang mai khong
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xong, nhung Viét Nam ruat cyc chi nap mot vai y kién du sy dé yéu cau Toa dé y dén
quyén loi cua Viét Nam. Ruat cyc thi Phi Luét Tan da thang vé vang tai Toa Luét Bién
nam 2016 ma Viét Nam thi hut mat mot co hoi dé c6 mot Ban an vé quyen loi ciia minh,
trong d6 minh da tham gia véi tu cach nguyén don. Con néu chi c6 mot van thu xin Toa
dé y cho minh, thi Viét Nam khong c6 mot Ban an thang Trung cong ma tir d6 trd di c6
thé dan 1én nguc dai dién Trung cong moi khi phai duong dau véi ho, voi ludt phap qudc
té do toa phan quyét, nhu mot khi gioi dai nghia thang dugc sy hung tan. Luén cur luat
phap 12 stirc manh cua ké yéu vé quan s, can van dung t6i da, ngoai su van dung ngoai
giao va tng ho cia cac cudong qudc manh vé quén su. Chinh cai thanh ngtr tiéng Viét
“dinh dong c4t” ma toi da noi trén radio trong cau “ quyén loi trong Ving Pic quyen
Kinh té va Thém luc dia cta cac nudc can duyén nhu Viét Nam d3 duogc luat quoc té
minh dinh chic chin nhu ‘dinh dong cot’”, da dugc mot ong Tau cong trong dai A Chau
Tu Do nhéc lai va néi 1a nghe t6i noi trong dai A Chau Ty Do va mudn héi lai toi diéu
nay, diéu kia vé quan diém vé quyén loi Viét Nam.

Vi nhiing kinh nghiém trén, ching t61 cang co6 xac tin la can phai xay dung trén céi da
chién thang cua luat phap quéc té, tuong trung bdi Ban an 2016 cua Toa Trong tai trong
vu Phi kién Trung cong, ma suy ra Viét Nam co thé dua trén Ban 4n d6 ma cing cd thém
quyén loi va thé dung chinh nghia ctia minh ra sao.

Khong thé c6 chd & ddy dé nhic lai tat ca cac chi tiét Ve cac luan ctr phap 1y, vé chu
quyén dat dai (sovereignty over land features) va quyén chu quyén trong cac ving bién
(sovereign rights in the maritime zones, EEZ va Continental Shelf), ma ching t61 da dua
ra trong cac bai tham luan dong gop cho cac Hoi thao Quéc té sudt tir 2010 cho dén 2017.
Vi thé 6 thoi dlem 2018 nay, chi xin dé nghi 1a chi xay dap luan ¢ phéap 1y cho Viét Nam
dua trén bién cb trong dai gan day ma théi, tic 1a Ban an Toa Trong tai 2016 trong vu
kién Phi chéng Trung cong.

Xin suy ra cac hé luan tir Ban 4n d6 trong vu Phi kién Trung cong cho van dé chu quyén
dat dai cia Viét Nam.

Pay 1a lam mot viéc ma dao dirc nghé nghiép luat su (code of professional ethics) khuyén
khich nhu mot st mang: c¢b kéo dai ludt phap (extension of the law) dé nhan dén muc tdi
da loi ich cua ciia ngudi hay qudc gia minh bién ho. Ngay ca nudc ua doa dung vo luc va
ctng da dung vo luc la Trung cong ciing phai dong ¥, du 1a dong ¥ mién cudng, voi cac
nudc Pong Nam A 13 nén bién cac quy tac tmg xir nhiém y ¢ Bién Pong (Declaration of
Conduct) thanh mot Bo luat Ung xir (Code of Conduct), vdi gia tri cudng hanh dé co
chinh nghia cua luat phap c6 hiéu luc bo budc.

Ban an Trong tai vé viéc Phi kién Trung cong ngay 12 thang 7, 2016 ctia Toa an Trong
tai Thuong truc (Permanent Court of Arbitration) 1a mot Ban an tuyén phén vé y nghia
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luat phap va khong ¢ hiéu luc cudng hanh vé mit budc mot quéc gia phai hanh dong gi
do, nhung Ban an khong khang cao duoc ma la chung quyét va bd budc cac phe duong
tung vé mat thim quyén xet xur (compulsory jurisdiction) — du Trung cong 1o Toa an di,
ma chi 1am mot bai viét bén ngoai Toa an, khong xuat hién ma nap Toa. N6 1a mot chlen
thing vé vang cua Phi, ma cac qudc gia c6 tinh trang tuong ty nhu Phi duge hudng loi vé
su giai thich luat cua Ban an, va la mot su that bai & ché cua Trung cong trong tham vong
qua dang xac nhan bira chii quyén trén mot khoang dai duong qua 16n trong Bién Nam
Hai (South China Sea), goi 13 ving Puong 9 doan hay Pudng ludi bo. Khi Toa ban vé
cac van dé dudi anh sang ciia Cong uéc Luat bién (United Nations Convention on the
Law of the Sea — UNCLOS) nam 1982, Ban an cua Toa khong xét dén cac 101 yéu sach,
xé4c nhan chil quyén vé dat dai (territorial sovereignty) vé da (rocks) va dao (islands) co
trong Hoang Sa va Truong Sa, vi chuyén chu quyén dat dai thudc 1anh vuc cta Luat
Quéc té Truyén thong hay Tap tuc (Traditional or Customary International Law) d c6 tir
4 thé ky. Nhung Ban an c¢6 anh huong gian tiép ti viéc dinh nghia dic tinh cta cac mom
dat (land features) do.

Vi thé, sau day sé xin trinh bay anh huéng cia Ban an dbi voi quyén loi ctia Viét Nam
trong Bién Nam Hai, vé cac mom dat trong Hoang Sa va Truong Sa:

I. Tom lwgc n¢i dung Ban an Trong tai ma phan Ién néi vé vung bién

Ban 4n ban cho Phi mot chién thang phap 1y rd rét, dua trén cac quy tic luat vé ving bién
(maritime zones) trong UNCLOS: Trung cong khong thé dung Puong chir U (Ludi bo)
ma doi cha quyén lich sir trén 80% dién tich Nam Hai, phai tir bo sur quiy pha nhu da
lam, ma phai ton trong quyén chil quyén (sovereign rights) chuyén doc cua Phi Luat Tan
vé tai nguyén c4, dau khi, khodng san trong Ving Dic quyén Kinh té (Exclusive
Economic Zone) va Thém luc dia (Continental Shelf) cua Phi, va khong dugc lam hai to1
muc vO phuong ctru chira, nhu da lam, gy ra cho su toan ven cua méi sinh dai duong.
Céc diém thing loi phap 1y nay cua Phi ciing ¢6 1oi cho cac quc gia can duyén khac, nhu
Viét Nam, ma ho khong phai nap don trong mot vu kién mai nao, vi gii thich cua Toa la
ap dung cho moi qubc gia trong UNCLOS.

Chung t61 da viét bai nhan dinh vé Ban an Toa Tron~g tai cho Ho1 thao tai,Nha Trgng YétO
ngay 17 thang 8, 2016, Hoi thao nam 2016 nay la n6 luc cua Viét Nam tiép tuc day tién
thém cac két qua cua cac HG1 thao tai Quang Ngai nam 2013 va Pa Nang nam 2014.

Vi thé trude hét, xin ghi lai vai doan cua cac tham luan cho hai Hoi thao trude 2013 va
2014, dé cung thay rd 13 may thay, cac két luan hay quan diém dua ra trong cac bai tham
luan 2013 va 2014 d6, da duoc tuyén nhan trong Ban 4n Trong tai ndm 2016 vé vu Phi
kién Trung cdng:
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‘China cannot show any international law basis for this ridiculous claim [on maritimes
zones in the U-Line] and has been self-contradictory at international conferences when
providing various vague rationales for this claim: “historical circumference” or “adjacent
waters”. But such sweeping and unfounded claims are clearly in violation of the other
Southeast Asian coastal states’ claims on their own territorial seas of 12 miles, their
exclusive economic zones and their continental shelves of 200 miles width measuring
from the base line. In these maritime zones, the coastal states are protected in the exercise
of their exclusive sovereign rights under the 1982 UN Convention on the Law of the Sea
(UNCLOS), articles 56, 57, 76, and 77. These sovereign rights over natural resources are
exclusive to the coastal states, which they can enjoy without being required to proclaim a
claim to them, and they may construct artificial structures on rocks, whether submerged
or not, into artificial islands, and carry out sea research, regulate protection of
environment, provided that they respect the rights of other states to freedom of navigation
or to laying of oil pipelines or cables. Other states than the coastal states cannot exploit
natural resources in the EEZ and Continental Shelf of the coastal states without their
explicit consent. UNCLOS has reserved these exclusive rights to coastal states as firmly
as “nail hit into a wooden pole’ (as we say in the Vietnamese proverb: “chic nhu dinh
dong cot”). The U-shaped line, which claims vast ocean areas for China, is unsupported
by UNCLOS (article 89 says “No State may validly purport to subject any part of the
high sea to its sovereignty™)’.

“Trung cong khong dua ra duoc can ban luat qudc té ndo cho sy nhan vo ndy [vé buong
9 doan chir U]”, ma con mo ho hay mau thuan trong luc bién giai tai cac hoi nghi quoc té,
khi thi n6i dén “vong cung lich st (historical circumference), khi thi néi dén cac “ving
bién l4n can” (adjacent waters) tinh tir cic dao/d4 ciia Hoang Sa va Truong Sa. Nhung
cac yéu sach qua dang va vo can cir nay trai voi quyén ciia cac qudc gia can duyén Pong
Nam A (quanh Bién Dong) trong viing lanh hai (territorial sea) 12 hai 1y va trong Ving
Pic quyén Kinh té (Exclusive Economic Zone, EEZ) ciing nhu ¢ Thém luc dia
(Continental Shelf, CS) tinh tir Pudng co so ra 200 hai ly. Cac quyén chil quyén vé tai
nguyén, tai nguyén sinh vat nhu ca séng trong ving nude 200 hai 1y dé, cling nhu tai
nguyén vo sinh nhu dau khi va khoang chat dudi day bién, 1a cac quyén chuyén doc hay
danh riéng (exclusive rights) cua cac quéc gia can duyén, ma ho dugc huong ma khong
can ra tuyén bd xac 1ap (UNCLOS, cac diéu 56, 57, 76, 77). Cac quoc gia can duyén co
quyén xdy cac kién trac nhan tao trén cac da, du nho trén mit nudc bién hay ngam, thanh
cac dao nhan tao, thi hanh nghién ctru bién, qui dinh viéc bao v€ moi sinh, mién la ho ton
trong cac quoc gia khac khi ho sir dung quyén tu do luu thong hai hanh (freedom of
navigation) hay dit cac éng dan dau va cap ngam. Cac quoc gia khac do khong co quyén
khai thac tai nguyén thién nhién trong Vung bac quyén Kinh té va thém luc dia cua cac
quéc gia can duyén, néu khong c6 su ung thuan minh thi cta cac nude can duyén. Thuc
1a UNCLOS danh cac quyén chuyén ddc cho cac nudc can duyén mét cach chic chin
nhu “dinh dong cot”. “Puong 9 doan” yéu sach ving bién rong 16n cho Trung cong, 1a
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hoan toan trai véi UNCLOS (Piéu 89 ctia UNCLOS néi “yéu sach chu quyén trén bién ca
1a vo gia tri”).

Sau sy phan d6i ctia Trung cong vé tham quyén bo budc cia Toa Trong tai khi vy kién
dugc dé nap vao nam 2013 va vé sy khong cong nhén phan quyét chung ket vé cac van
dé noi dung vao thang 7-8/2016, duoc néu ra boi nhiéu cap bac Chinh quyén Trung cong,
tur Chu tich Téap, dén Ngoai trudng, va Nguodi phat ngon, thi chinh ra nude Tau da co thai
do tram lang ddi voi Ban an (vai hoc gia con noi nén cong nhan mdt vai khia canh cua
Ban 4n) va hinh nhu Trung cdng khong sﬁn sang thuc thi cac de doa nhu xdy cat thém &
Vung Bii can Scarborough hay cac ¢4 ngam khac, hay lap Ving Nhan dang Phong khong
(Air Defense Identification Zone-ADIZ) tai Bién Pong. Hinh nhu Trung cong thién vé
thuong nghi, nhu chinh Pai st Trung cong & My noi, va thién vé dau tranh phap 1y:
khong con néi t6i rat lui khoi UNCLOS, Toa an Téi cao Trung cong dwa ra mot quyet
nghi chéng lai Toa & Hague, tirc 1a Trung cong thay cudc chién tét hon 1a cudc dau phap
1y (lawfare).

Do do, ta nén chi trong dén cac luan ct phap 1y trong chuong trinh sau day cho Viét
Nam, du ta thay c6 thé phai co chién luoc khac nira 14 cac cuong qudc c6 hai quan manh,
nhu MY, c6 thé gitip ciing co cho cudc dau phap luat voi vai sy de doa v lyc kha tin nao
d6, nhu dua hang khong mau ham t6i Bién DPong, gan cic mau dat co tranh chap.

II. Anh hwéng ciia Ban an 2016 ddi véi viée dinh nghia tinh trang phap 1y ciia cac
mau dat & Truwong Sa va co thé ca ¢ Hoang Sa

Ban 4n ngdy 12 thang 7, 2016 giai thich nhu sau vé dic tinh cta cac mau dat tai Truong
Sa: tat ca cic mau dat d6 thi (a) hodc 1a da (rocks) (tirc 1a thyc thé ndi trén mat nude lic
thity triéu 1én cao, nhung khong phai 1a dao theo dinh nghia cia UNCLOS, ttc 1a khi &
trong trang thai thién nhién nguyén thuy, n6 c6 nudc ngot va dong, thuc vat cho con
nguoi co the song trong mot nén kinh té ti chir), (b) hodc 1a cac thuc thé chi thiy nho 1én
khi thuy tridu xuong hodc la chim khi nudc 1€n. Da thi c6 lanh hai 12 hai ly bao quanh,
nhung cac thuc thé chim hay chi thay luc nudc xudng thi khong cé lanh hai do. D6 1a
nguyén tac luat phap: “dat ngy tri bién”. Chac han dinh nghia phap 1y nay cta Toa an
cling ap dung cho cac d4 va da chim ¢ Hoang Sa. Do d6 ching t6i dé nghi 1a Viét Nam
nén khot dong mot vu kién tai Toa Trong tai, y nhu vu Phi Luéat Tan, dé xéc 1ap tinh trang
phép 1y cta céc thuc thé & Hoang Sa — ma Viét Nam van tuyén nhan chu quyén, chong su
xam lugce cua Trung cong da tu nhiéu nam, trong da sb cac thuc thé d6 — déu 1a da, chir
khong phai 1a dao.

Khi Toa tuyén bd 1a khong thue thé nao & Trudng Sa 1a ¢ thé cho con ngudi cu ngu
dugc trong trang thai thién nhién, thi hé luan 1a khong thuc thé nao 1a dao theo dinh nghia
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trong UNCLOS, ma c6 thé huong duogc Vung Kinh té Pic quyén (Exclusive Economic
Zone, EEZ) c6 bé rong 200 hai 1y.

Loi giai thich, tuyén nhén nay cua Toa c6 hau qua 1a bac bo gia tri phap 1y, thyc ra khong
co, cua luan ctr Trung cong van dua ra de gdy tranh chap: doi hoi vo can cir phap 1y 1a co
mot ving Thém luc dia hay Vung Kinh t& Dic quyén rong 200 hai 1y tinh tir Puong co so
cua cac moém da, ma Trung cong ty dinh nghia la dao.

Trong hai Hoi thao Qudc té & Quang Ngii, 2013 va Pa Ning, 2014, ching t6i di dua ra
trong cac bai tham ludn cai dé nghi gidng nhu tuyén phan nim 2016 ctia Toa Trong tai,
dé tién toi mot giai phap trong d6 giam duogc tranh chap do yéu sach doi qua dang mot
ving bién rong hon 1 12 hai Iy cta lanh hai (territorial sea):

For Paracels: We can ask the Arbitral Tribunal of the Law of the Sea to use the
compulsory procedure to interpret and apply UNCLOS, (articles 186, 288) and to issue a
declaratory judgment to the effect that all land features in Paracels, such as Tri Ton, or
even Woody, do not satisfy the conditions for qualification as islands in accordance with
article 121 of UNCLOS. Islands must, in their original state of nature, have adequate
conditions for human habitation and self-sustaining economy (such as soft water, food
raised or planted locally — if only coca-cola is available for drinking, as a Malaysian
scholar joked, then it is not island). If not island, then a land feature can only be a reef or
rock (article 121, section 3). If only a rock, it has no exclusive economic zone or
continental shelf, but only the 12-mile territorial sea (article 121, section3). If island, the
land feature would then have territorial sea, contiguous zone, exclusive economic zone,
and continental shelf. In front of the Arbitral Tribunal of the Law of the Sea, Vietnam can
sue under the compulsory procedure to drag China into the tribunal which would interpret
and apply UNCLOS (articles 286, 288) and hear Vietnam’s presentation of historical
evidence of many centuries on the necessity of Hoang Sa flottilla to bring soft water and
food on its expeditions to Hoang Sa, and then to withdraw back to the mainland for not
being able to live there all year round, in a self-sustaining economy. Therefor, at the
present moment, China cannot ask for the status of island for any land feature in Paracels,
despite its construction of artificial structures thereon, or for any recognition of exclusive
economic zone and continental shelf emanating from any land feature in Paracels.

veé Hoang Sa: Viét Nam c6 thé xin Toa an Trong tai Quéc té vé Luat Bién, theo thAm
quyén bat budc vé giai thich va ap dung UNCLOS (diéu 186, 288), ra mot Ban an tuyén
nhan (declaratory judgment) rang tat ca cic hon nhu Tri Ton hay ngay ca Phii Lam tai
Hoang Sa, déu khong hdi du diéu kién dé 1a dao theo dinh nghia cua Piéu 121 cua
UNCLOS. Pio phai 14 noi ma trong trang théi thién nhién nguyén thay, c6 di diéu kién
hd tro cho doi séng con nguoi va mot nén kinh té tu tac (nhu ¢6 nudc ngot, thuc phém
nudi va trong tai chd — néu “chi ¢ cocacola thay nuéc” nhu mot hoc gia Malaysia noi
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dua, thi khong phai 1a dao); khong du diéu kién 13 déo thi chi co thé 1a da (reef, rock) theo
khoan 3 ctia Piéu 121. Va néu 1 da thi khong c6 Vung Pic quyén Kinh té va thém luc
dia & chung quanh, ma chi ¢ lanh hai 12 hai 1y (theo khoan 3, Piéu 121). Con néu la dao
thi c6 cac vung nude chung quanh nhu lanh hai, ving tiép giap lanh hai (Contiguous
Zone), Vung Bac quyén Kinh té va Thém luc dia gidng nhu lyc dia vay. Trudc Toa an
Trong tai Quoc té vé& Luat Bién, Viét Nam c6 the theo thu tuc bit budc (compulsory
procedure) dé kéo Trung cong ra toa, ma yéu cau toa dung thim quyén giai thich va ap
dung UNCLOS (Piéu 286 va DPiéu 288), dé Viét Nam trinh bay duoc ching ct lich sir
ctia nhiéu thé ky vé hoat dong ctia d6i Hoang Sa trude ddy hang nam di ra quan dao déu
phai mang nudc ngot va thuc pham di theo, roi khong séng quanh nim trong mot nén
kinh té ty tic duoc, va do d6, ngay bay gio, Trung cong cung khong doi quy ché dao cho
Hoang Sa dugc, va ciing khong doi Ving Pic quyén Kinh té va Thém luc dia 200 hai ly
cho Hoang Sa dugc. Va do do, vao nam 2014, Gian khoan HD-981 da xam pham vao
Vung Pic quyén Kinh té va Thém luc dia cta Viét Nam.

Chinh nhitng nguoi Tu cong lam viéc tai Hoang Sa trong nhimg nam gan day cting phai
cong nhan 1a Hoang Sa khong du nude ngot do mua cung cap dé con ngudi c6 thé séng
(nude giéng thi bi ctt chim 1am doc va do d6 khong udng duoc), ma cing khong cé du
rau trai ma an, do d6 phai an do hop mang tur dat hen ra, va sau hét khong co dat trong
trot. Do d6, mdi thang, phai tiép t& 6 n va nudc udng tir luc dia
(http://www.shtong.gov.cn/.../node839.../userobject1ail21797.html.
(http://baike.baidu.com/view/28617.htm).

Mo rong chién thuat phan bién nay sang cac da ¢ Truong Sa, ma minh ching tat ca cac
hon ¢ d6 déu 1a da trong trang thai thién nhién trude khi xay cac kién tric nhan tao, thi c6
thé giam thiéu nhiéu sy tranh gianh chi quyén cua Trung cong trong ving bién Trudng
Sa, vi du Trung cong c6 chiém vai da vada ngam, ho ciing khong thé doi gi rong hon 12
hai Iy lanh hai quanh cac da do (da ngam ciing khong tao ra lanh hai, c6 xay trén do ciing
khong tao thanh ddo, va chi quéc gia can duyén moi co quyen xay trén da ngam Piéu
60 UNCLOS), khong thé doi Viung Piac quyén Kinh té va Thém luc dia xuat phat tir cac
hon d4; va “DPuong 9 doan” cang mét co s& 1a co hon dat nao do dé bam vao.

I11. Hé luin ciia Ban an ddi véi chii quyén lanh thé cia Viét Nam & hai quin dao
Hoang Sa va Truwong Sa

Mot khi da mo ta cac dac tinh vat Iy cua cac da, da ngém hay da ndi 1én luc thiy triéu
xubng va dinh nghia tinh trang phap 1y cua cac thuc thé dat dai ¢ Hoang Sa va Truong
Sa, ta con phai giai quyet van dé nay, la quéc gia ndo ¢ chu quyén lanh tho trén céc thue
thé d6. Van dé chu quyén lanh tho ctia Viét Nam trén céac thyuc thé dat dai trong hai quan
dao thi do Luat Qudc té Cb truyén hay Tuc 1é quy dinh.
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Trong hai Hoi thao Qudc té trudc ddy, ndm 2013 va 2014, chiing t6i d ban vé van dé nay
nhu sau:

“Claims of sovereignty over each land feature in the Paracels and Spratleys must be
based on the customary/traditional/ classical rule of international law of the last 4
centuries on acquisition of territorial sovereignty over land: a government wishing to
establish a sovereignty claim over a land area has to assert, after discovery or occupation,
its intention to make such claim, and to continue administering such area in peace, and if
such land area is taken over by another government through the use of force, it has to
protest in order to prevent the new authority to acquire sovereignty by prescription, i.e.
continuous and undisputed exercise of sovereignty.

The historical facts about Vietnam’s discovery and occupation of Paracels, and also an
unspecified number of land features in Spratleys, dated back to centuries-old Vietnamese
historical records, such as Phu Bien Tap Luc (Fronties Chronicles) of L& Qui Don, while
Chinese historical records did not mention Paracels or Spratleys but stopped at Hainan as
the southernmost boundary of China; among these Chinese records is the detailed Kiangsi
emperor map of 1717 compiled by the French Jesuits, a copy of which, drawn by
J.B.Bourguignon, was recently donated by German Chancellor Merkel to Chinese
President Xi Jin-ping. The Vietnamese historical records under the emperors and under
the French colonial rule show Vietnam’s repeated assertions of sovereignty over and
administration of both Paracels and Spratleys (which were named Hoang Sa and Truong
Sa). Western travelers’ and Christian missionaries’ writings also confirmed them.

During the existence of the two Vietnams from 1954 to 1975, the role of asserting
sovereignty over Paracels and Spratleys fell on the Republic of Vietnam — RVN — which
was entrusted with the administration of Paracels and Spratleys, situated south of the
partition line of 17th parallel, by the 1954 Geneva Accords, which was signed by a
number of big powers, including by China, and by the Democratic Republic of Vietnam
represented by Prime Minister Pham Van Dong himself.

But the most resounding assertion of Vietnam’s sovereignty over the Paracels was the
valiant sea battle the RVN navy fought on January 19, 1974 with China’s navy which
was sent to occupy Hoang Sa — for a long time occupied and administered by Vietnam —
after China’s announcing sovereignty over Hoang Sa and Truong Sa on January 12 and
the RVN protested on January 16 with a request for the United Nations Security Council
to take action, which request was repeated on January 20, for UN Security Council to
hold an emergency meeting. At the June 28, 1974 UN Conference on the Law of the Sea
in Caracas, the RVN repeated its claim of sovereignty over the archipelagos and its
protest against illegal occupation by China. On September 24, 1975, at talks with a
Vietnamese delegation on visit to China, Vice-Premier Deng Xiao-ping admitted there
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was dispute between China and Vietnam on the archipelagos and suggested discussion to
settle the problem.

Ever since the unification of the two Vietnams into one, many times the successor state of
Socialist Republic of Vietnam has protested whenever there was an encroachment by
China, by presenting historical evidence on the sovereignty of Vietnam over Paracels and
many territories in Spratleys, in declarations or white papers, in the years of 1978, 1979,
1980, 1981, 1982, 1984, 1988 (protesting China’s declared incorporation of the
archipelagos into Hainan), 1990, 1991, 1994 (protesting — not China’s territorial claim —
rather China’s signing agreement with Crestone permitting the latter to survey in
Vietnam’s continental shelf and exclusive economic zone), 2012 (protesting China’s
overall plan for management of islands). There was also action in defense of Vietnam’s
sovereignty in 1988 when in supplying the Vietnamese navymen standing in defense
Vietnam-occupied Giac Ma in the Spratleys, Vietnam suffered 64 casualties. All these
words and acts claiming and defending sovereignty make it impossible for China to erode
Vietnam’s sovereignty by prescription.

During the crisis of the oil rig HD-981, from May to July 2014, Vietnam brought to the
area surrounding the rig many fishery inspection vessels, the maritime police or coast
guard, to demand withdrawal of the oil rig, so as to preserve sovereignty and sovereign
rights. Vietnamese fishermen continued to fish in the proximity, despite the harassment
of the Chinese vessels, keeping a safe distance to avoid armed clash, with the purposes of
earning their livelihood and asserting national sovereignty in a self-controlled manner.

This maneuver to preserve Vietnamese sovereignty by words and deeds has kept intact
the claim of Vietnam over Paracels and Spratleys and avoided its erosion”.

Su xé4c lap chii quyén déi voi ting thuc thé lanh thod ‘trong Vung Hoang Sa va Truong Sa
nay phai dya vao quy tac thu ddc chu quyen lanh thd cua Luat Quoc té Truyén thong hay
Thong 18 cta 4 thé ky qua: mot chinh quyén cua mot quéc gia mudn xéac 1ap chu quyén
trén mot vung dét dai thi phai tuyén bd y dinh do, sau khi kham pha hay chiém hiru dat
dai do, va lién tuc quan ly trong hoa binh, va neu bi mot chinh quyén khac dung vo luc
chiém mat, thi phai phan ddi dé khéng cho quyen lye mai do thu déc cha quyén bang thot
han tiéu diét, nghia 1 c6 mot thoi gian ma chi thé quyén luc mai thi hanh chii quyén lién
tuc ma khong ai phan ddi.

Céc bang chtng vé cac su kién lich sir trong cau chuyén Viét Nam kham phé va chiém
ngu Hoang Sa, va mdt sb thuc thé dat dai & Truong Sa, thi da dugc ghi trong cac tai licu
lich str Viét Nam c6 tir nhiéu thé ky, nhu cudn Pha bién tap luc cia Lé Qui Pon. Trong
khi d6 thi tai li¢u lich st Trung cdng khong noi té1 Hoang Sa va Truong Sa ma dung lai &
bao Hai Nam la vung d4t Cuc Nam cua Trung cOng; trong s tai liéu do, phai ké Ban d6
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Chi tiét nam 1717 doi Vua Khang Hy cta Nha Thanh, do céc linh muc Dong Tén Phap
suu tip, ma mot ban do J.B. Bourguignon vé di duoc Thil tudng Pirc Merkel gan day
tang Chu tich Trung cong Tap Céan Binh. Tai liu lich sir cua Viét Nam thoi cac vua chua
va thoi Phép thudc cho thay Viét Nam lién tuc xac 1ap cha quyén va quan ly Hoang Sa va
Truong Sa. Cac sach viét bai cac du khach Phuong Tay va cac nha truyén dao Thién
Chua Gido ciing xac nhan nhu thé.

Trong thoi ky ¢6 hai nude Viét Nam, tir 1954 dén 1975, thi vai tro khang dinh cha quyén
ddi vai Hoang Sa va Truong Sa roi vao tay Viét Nam Cong Hoa, dugc trao nhiém vu
quan 1y Hoang Sa va Trudng Sa, chung & phia nam Vi tuyén 17, boi Hiép dinh Geneva
1954, Hiép dinh nay do cac cuong qubc trong d6 c¢6 Trung cong va Viét Nam Dan chu
Cong hoa (do Thu tudng P. V. Pong dai dién) ky.

Nhung sy khiang dinh manh mé& nhét vé chu quyén Viét Nam d6i voi Hoang Sa 14 tran hai
chién can ddm ma céc chién si hai quan Viét Nam Cong Hoa di tién hanh ngay 19 thang
1, ndm 1974 chdng lai hai quan Trung cong dugc gui téi chiém Hoang Sa — tir 1au do
Viét Nam chiém dong va quan tri — trin nay xdy ra sau khi Trung cong tuyén bd chu
quyén trén Hoang Sa va Truong Sa vao ngay 12 thang 1 va Viét Nam Cong Hoa phan d6i
ngay 16 thang 1 voi 161 yéu cau Hoi d6ng Bao an Lién Hiép Quoc can thiép, 101 yeu cau
dugc nhac lai ngay 20 thang 1, mong Hoi d6ng hop khan. Pén khi Hoi nghi Luat Bién
cua Lién Hiép Quoc hop ¢ Caracas ngay 28 thang 6, 1974, Viét Nam Cong Hoa nhic lai
101 x4c 1ap chii quyén d6i véi hai quan déo va 1o phan d6i Trung cong xam chiém bat
hop phap. Ngay 24 thang 9, 1975, khi mot phai doan Viét Nam qua Trung cong, Pho Thu
turong Dang Tiéu Binh c6ng nhan 14 ¢6 tranh chap gitra Trung cong va Viét Nam vé hai
quan d4o va khuyén hai bén thuong thao dé giai quyét van dé.

Sau khi théng nhat dat nugec, CHXHCN Viét Nam, ké quyén Viét Nam Cong Hoa vé cac
quﬁn déo, d3 nhiéu 1an phan ddi sy xam chiém cua Trung cong. Lién tuc nhiéu nam, Viét
Nam d3 phan d6i va dua ra cac ching ct lich str vé chii quyén, trong 16i tuyén b hay cac
Bach thu (Sach trang) vao cac nam: 1978, 1979, 1980, 1981, 1982, 1984, 1988 (phan dbi
Trung cong tuyén bd sat nhap hai quan dao Hoang Sa va Tru’orng Sa vao ddo Hai Nam),
1990, 1991, 1994 (phan d6i Trung cong ky hop dong voi hang Crestone cho phép tham
do trong Them luc dia va Vung Kinh té Dic quyén cua Viét Nam), 2012 (phan d6i Trung
cong dua ra chuong trinh quan 1y cac dao, trong d6 c6 hai quan ddo Hoang Sa va Truong
Sa). Viét Nam ciing phai d6 méau bao vé chu quyén & Gac Ma nam 1988 khi dem do tiép
té dén cho céc chién si bao vé hon d4 d6, ma Trung cdng tan sat 64 chién si hai ‘quan khi
ho dang 161 nudc ngang lung. Trong vu Gian khoan HD-981 tr thang 5/2014 dén thang 7,
Viét Nam da dua tau kiém ngu va tau canh sat bién t6i ving bién noi HD-981 dang hoat
dong trai phép dé bao vé chu quyen va yéu cu Trung cong rat gian khoan. Ngu din Viét
Nam van tiép tuc danh ca & gan do, méc du bi cac tau Trung cong bao vay nhung ho van
giit mot khoang cach an toan, hau tranh xung dot vo trang, vira dé muu sinh, vira dé bao
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vé chu quyén voi su tu kiém ché, mic du Trung cong rat hung han, dung vo luc, dam tau
Viét Nam va dung sung nudce tan cong tau Viét Nam. Céc 101 phan d6i va hanh dong bao
v¢ chu quyen cua Viét Nam d6i voi vung bién Hoang Sa trong vy Gian khoan HD-981
cang cho thdy chu quyén Viét Nam d6i véi hai quan dao Hoang Sa va Trudng Sa va ving
bién chung quanh ludn duge duy tri, khong hé bi x6i mon.

Vé cac mom da ndi trén mat nudce khi thay tridu & muc cao, ma Viét Nam da quan 1y
trong thoi gian lau tr cac nam 1975-76 theo Luat Quéc té Truyén thong, trudc khi co
Cong udc Luat bién 1982, dui rang mot s6 & trong Thém lyc dia hay Vung bac quyen
Kinh té cua Phi Luat T4n, thi Viét Nam c6 thé xay trén cac mém da, von 1a ving dat noi
trén mat nudc trong trang thai thién nhién (chtr khong chim dudi mét nudc), va tinh trang
phap ly cua chung khong c6 gi thay d6i, va do d6, Viét Nam tiép tuc c6 chii quyén lanh
tho ddi v0i cac da nay theo Luat Qudc té Truyen thong vi Phi Luét Téan, nude can
duyén gan nhat, theo UNCLOS, chi c6 quyén chu quyén vé tai nguyén (sovereign rights)
trong Thém luc dia va Vung Kinh té Dic quyén, ch khéng c6 chii quyén lanh tho
(sovereignty over land territories) & cac vung bién do.

Nhung céc thyc thé chim, hay chi ndi 1én khi mirc thuy trleu xudng thap, thi co tinh trang
phap Iy khac: Vi€t Nam, va ca Trung cong, khong thé xdy cat cac cdu trac trén cac thuc
thé d6 & trong Thém luc dja 200 hai 1y ctia Phi Luéat Tén, vi cac thuc thé d6 1a mot phan
ctia day bién trong Thém luc dia cta Phi trong d6 Phi c6 quyén chu quyén vé tai nguyén
(nhung Phi ciing khong c6 chii quyén 13nh tho).

Nhung li¢u c6 cai biét I¢ nao cho nguyén tac khong co6 chu quyén 1anh tho cta cac quoc
gia d01 v6i cac da chim, ma mot vai qudc gia co thé vién ra voi 1y do biét 1é chi quyén do
1a quyén thi dic (acquired rights) trong qua kha? Thi dy: liéu Viét Nam c6 thé 1y luan
hay khong nhu sau: Céac thuc thé ngam ma Viét Nam da chiém ngu ttr cac nam trudce khi
c6 UNCLOS, 1982, va quan 1y lién tuc va xay cat thém cho chung ndi trén mat nudc, ma
khong chim nira, tir cdc nam xa xua do6 cho dén nam c6 UNCLOS 1982, thi cac thuc thé
d6 c6 thé coi 1a 1anh thd thude chu quyén ctiia Viét Nam, chiéu theo Luat Qudc té Co
truyén, hay khong? vi UNCLOS khong thé ap dung hdi t6 cho cac quyén va tinh trang da
thu dic cta Viét Nam? Céc 1anh thd ndi trén mit nude d6 cua Viét Nam, ¢o trude 1982,
phéi chang phai c6 lanh hai 12 hai 1y?

Van dé sau chot 13 Vung Nhan dang Phong khong ADIZ. Qudc gia nao khong ¢6 chi
quyén 1anh thd trong mot ving dat nao dé, du 13 da, thi khéng c6 quyén phap 1y 1ap ving
ADIZ (Air Defense Identification Zone) & trén cai ving dat do, theo Luat Lién Hiép
Quéc. o 13 1ap luan ma cac nudec Pong Nam A hay cac quoc gia khac c6 thé dua ra
chbng lai 101 yéu sach ciia Trung cong doi quyén lap ADIZ trong ving Truong Sa.

IV. Két luan
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Hau qua thuc té cua Ban 4n Trong tai c6 thé 1a Trung cong va cac nudc khac khong co
lam gi dé thay d6i nguyén trang, nhu rut lui khoi cac méu dat da ho da chiém ngu hay
chiém thém cac thyc thé khac, va cung lam 14 ctng cb nhimg gi ho da chlem bang cach
cting ¢d cac cau tric trén d6. Trung cong khong con nhic dén chii quyén dya trén Pudng
chit U, va dang can mot thoi gian dé 1y lai thé dién, va hinh nhu chi dit hy vong vao ké
hoach khac, 1a khi cing c¢d cac thue thé da ho da chiém, thi s& bién ching thanh dao c6 12
hai 1y 1anh hai va c6 thé c6 200 hai Iy Ving Pic quyén Kinh té. Hy vong nay ciing khong
c6 can ban theo UNCLOS, vi phai 1a ddo trong trang thai thién nhién nguyén thiy maéi co
vung Thém luc dia va Pac quyén Kinh té 200 hai Iy. Vi thé cac nudc khac cling chang
can lam gi qua, ma lam mat mit dan chung Tau cong ma ho dang bi lanh dao khich dong
v6i chii nghia qudc gia qué khich. Viéc khuyén cdo chuan bi mot vu kién cua Viét Nam
de xac 1ap tinh cach da, khong phai la dao, cua cac thuc thé & Hoang Sa va Trudng Sa, 13
cot glam cang thang, cing thang bat nguon ttr khuynh hudng tham lam qua mure, trai luat
qudc té, vé Thém luc dia va Ving Pic quyén Kinh té, va vé cac hé luan vé quyén khai
thac tai nguyén ca, dau khi, va khoang san cho moi dan tdc quanh Bién bong; va do do
Viét Nam c6 thé cat nghia cho cong dong qudc té 1a Viét Nam mudn dong gop vao hoa
binh trong khu vuc Bién Pong.

Phai cong nhan d tir rat 14y, c6 18 tir 1988 khi chiém Gac Ma, Trung cong khong chiém
thém thuc thé da dat nao mdi. Vé phia cac qudc gia khac co quyén loi chong ba quyén
Trung cong, thi trong hon mét nam nay, 2017-2018, Hoa Ky da thyc hién, cung vi mot
s6 nude dong minh nhu Anh, Uc, cac vu hai hanh xac nhan tu do hang hai (Freedom of
navigation operations — FONOPS) di sat vao cac mom da ¢ Truong Sa va Hoang Sa.
Ngay ca Phap va Nhat ciing biéu 16 quyét tAm bao vé an ninh va quyén tu do hang hai tai
Bién Pong va san sang can thiép chung khi tinh thé doi hoi (Theo tin Nikkei trude khi 1én
duong sang Tokyo ngay 26/01/2018, B¢ truong Florence Parly cua Phap cho rang Phap-
Nhat can biéu 16 quyét tim bao vé an ninh va quyén tu do hang hai tai Bién Pong va san
sang can thip chung khi tinh thé doi hoi. Lén an chién lugc cia Trung cong dat qudc té
truge “chuyén dé r61”, nir Bo truong Phap canh cao: Khong phai cir cam c6' ¢ noi nao do,
thi noi d6 dbi chu).

Nhung ta van thdy c6 vai vu Trung cong tiép tuc ciing cd cac cau tric trén vai thuc thé da
d3 chiém, ma khong gap su phan ng thuc té ndo nhu Bo trudong Ngoai giao Tillerson va
B truong Quéc phong My Mathis da doa, va Trung cong dung don chién tranh tAm 1y
chéng Viét Nam nhu y€u cau hang dau REPSOL ctia Tay Ban Nha ngung dung gian
khoan dé khai thac 16 dau 136/03 (ngung vao gitta nim 2017) va 16 07/03 (ngung vao
thang 3/2018) trong Thém luc dia cua Viét Nam. Muén Trung cdng né vi, can tranh ding
cac hang cua nudc nho nhu Tay Ban Nha, ma can bam chat cac hang dau cia My, An,
Nhat, Uc. Vi dang sau cac hing dau khi d6 1a c6 cac cuong qudc ngao op do, dé gian chi
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— deter — Trung cong (Lam sao Tau ddm vuot mdt hai quan My ma pha gian khoan c6 My
dau tu?).

Vé viéc bao vé dan chai Viét Nam, Hoi Nghé Ca ciing phan d6i va yéu cau hai giam giup
d& hanh nghé ca. Bo Ngoai giao Viét Nam hom 22/03/2018 da tuyén bo bac bo 1énh cam
danh ca trén Bién Dbong ma Trung cong lai don phuong ban hanh, cho rang quyét dinh d6
vi pham luat phap qubc té.

T.V.T.
|\

Fe

Nguén: Internet eMail by ddch chuyén

Dang ngay Thir Tu, November 21, 2018
Ban Ky Thudt Khoa 104-72/SQTB/PD, bP11/TDIND, QLVNCH
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